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Survey Results




A defendant is given a chance on
probation with an underlying prison

sentence, defendant violates the
onditions of probation, what should

KS.A. 22-3716



5]C78)onges made by Justice Reinvestment Initiaftive (2013 HB

-2 “Quick dip”/"dunks” instead of full revocation
=d sancftion scheme

. .

up to 18 days)



“SWIFT & CERTAIN" SANCTION
“Research has shown that one of the most effective

ways to change offender behavior is to use swift and
ertain responses that can be quickly applied by
ers. The quicker punisnhments can be
* e they can be in
o o e



https://www.sentencing.ks.gov/legislation/justice-reinvestment/frequently-asked-questions

No programming in KDOC during this fime
Purely punitive

HOW LONG VIOLATOR \
120/180 DAY PRISON SANCTIONS ON A

A (5 :



Pursucm’r to the statute, courts could withhold the authority of
on officers (CSO's ond CC officers) to administer the 2/3




Reason for Revocation & Not Using Prison
Sanction

Public Safety Threat

Failure of a program/treatment

Warrant allegation

Failure to avoid contact
w/victim/offender/designated place
Failure to report change of
residence/phone/job

Failure to maintain/secure employment
Curfew violation

Failure to obey established rules
Allegation of a new crime

Failure to pay restitution

Failure to report

Failure of drug test

Failure to abstain from alcohol
Abscond/escape

Other

Unknown
Defendant requested to serve sentence in
DOC

ACTUAL
IMPLEMENTATION OF
HB 2170 FY 2015-2019

Va



KANSAS PRISON ADMISSION TRENDS PRISON ADMISSIONS

Admissions by Three Major Types

2009-2018

s Provbation Ciord fon Violabors e Parale' Postrelease Conddion Violators e (it Mew Court Commatmisnts

Hote: FY 2014 through FY 2017 probation condition violators include probation wiolators with new conviction.




—->To address these issues, KSSC created a HB 2170 subcommittee
—->SB 18 passed in the 2019 legislative session
NGES:

Courts can no longer withhold the au
officers to administer 2/3 day jail sanctions

A

If the defendant waives the right to a PV hearing, then the probation officer
can impose the 2/3 day sanction with the concurrence of the chief CSO or
CC director without scheduling another court hearing. See K.S.A. 22-
3716(b)(4)

An additional 18 days is authorized for the 2/3 day sanctions, so
defendant can now be given 2/3 day jail sanctions totaling 36 days

The 120/180 day prison sanctions are now eliminated

Up to 60 day jail sanctions remain in the statute




The law at the time of the probation violation.
See State v. McGilll, 51 Kan. App. 2d 92, 95, 340
8 rev. denied 302 Kan. 1017 (2015).

lolation sanctions




VAY

AVAILABLE NOW-els



K.S.A. 22-3716(b)(3)(B) Except as otherwise provided, if the original crime of conviction was a
misdemeanor or a felony specified in K.S.A. 2019 Supp. 21-6804(i), and amendments thereto,
and a violation is established, the court may:

(i) Continue or modify the probation, assignment to a community correctional services program,
suspension of sentence or nonprison sanction and impose confinement in a county jail not to
exceed 60 days. If an offender is serving multiple probation terms concurrently, any

confinement periods imposed shall be imposed concurren’rly;

eed 18 total days during the term of



http://ksrevisor.org/statutes/chapters/ch21/021_068_0004.html

K.S.A. 22-3716(c)(1)

(c)(1) Except as otherwise provided, if the original crime of conviction was a felony, other
than a felony specified in K.S.A. 21-6804(i), and amendments thereto, and a violation is

established, the court may impose the following sanctions:

(A) Continuation or modification of the release conditions of the probation, assignment to
a community correctional services program, suspension of sentence or nonprison sanction;

B) continuation or modlflco’rlon of the release conditions of the probation, assignment to a
onal services program, suspen3|on of sentence or nonprison sanction
=ment in a county jCII| io be imposed as a two-day
s imposed pursuant to this

Y ) ()



https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS21-6804&originatingDoc=N531B89309DD111E9897BE981991D4DEA&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_17a3000024864

orobation
K.S.A. 22-3716(c)(1)(A)

“(A) Continuation or modification of the release conditions
of the probation, assignment to a community correctional
services program, suspension of sentfence or nonprison
sanction;”



3 day jail sanctions
K.S.A. 22-3716(c

“(B) continuation or modification of the release
of the probation, assignment to a community correc’rlonol
services program, suspension of sentence or nonprison
sanction and an intermediate sanction of confinement in @
county jail fo be imposed as a two-day or three-day
consecutive period. The total of all such sanctions imposed
pursuant to this subparagraph and subsection (b)(4) shall
not exceed 18 total days during the term of supervision,
except as provided in subsection (h)”

W,

(h) authorizes 18 additional days for a total of 36



K.S.A. 22-3716(c)(9

jail sanction

(9) “If the original crime of conviction was a fe
violations of or , and omendmen’rs thereto
and the court makes a finding that the offender has
committed one or more violations of the release conditions of
the probation, assignment to a community correctional
services program, suspension of sentence or nonprison
sanction, the court may impose confinement in a county jail
not to exceed 60 days upon each such finding. Such
confinement is separate and dlshnct from the violation
sanctions provided in subsection (c)(1) and shall nof be
Imposed at the same time as any such violation sanction.”

[Statute is clear that this is not part of the graduated sanction
scheme]

’

-



https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS8-1567&originatingDoc=N531B89309DD111E9897BE981991D4DEA&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS8-2%2c144&originatingDoc=N531B89309DD111E9897BE981991D4DEA&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)

SlNG THE 60 DA
SANCTIONZ®Z



According to the Kansas Sentencing
Commission:

in FY 2015, 16.2% (947 cases) of probation
violation hearings resulted in the defendant
serving an up to 60-day sanction in county jail.

in FY 2016, 15.9% (1,069 cases) of probation
violation hearings resulted in the defendant

serving an up to 60-day sanction in county jail.
in FY 2017, 16.5% (1,166 cases) of probation Use OT The 60 de
sanction

violation hearings resulted in the defendant
1g an up to 60-day sanction in county jail.

~ A A ..



State v. Chardon

Defendant entitled to jail credit towards underlying PV
sanction time (not just underlying sentence) for time in jail
awaiting hearing/disposition on the 60 day jail credit.

vhere a defendant was in jail for 65 days
orobation violation, the Court
=en credited the

> s faYa



State v. Allen

60 day jail sanctions must be served concurrently on multiple cases.

on probation for two separate cases and
onsecutively by two



ation

Previous Sanction (K.S.A.

“(C) if the violator already had a sanction imposed pursuant to subse
(c)(1)(B) related to the crime for which the original supervision was
imposed, revocation of the probation, assignment to a community
corrections services program, suspension of sentence or nonprison sanction
and requiring such violator to serve the sentence imposed, or any lesser
sentfence and, if imposition of sentence was suspended, imposition of any
sentence that might originally have been imposed.”

[2/3 day quick dips referenced as a previous sanction, however, 60 day
sanctions are not.]



Revocation

Reasons to revoke w
3716(c)(7))

1. Public safety/offender welfare

2. Dispositional departure
3. New misdemeanor/felony
4. Offender absconds



olic safety/offender welfare

KS.A. 22-3716(c)(7)(A
with particularity the reasons for finding tha
safety of members of the public will be jeopardized
or that the welfare of the offender will not be
served by such sanction;




Implicit comments are not enough. see state v.
Clapp, 308 Kan. 976, 425 P.3d 605 (2018).

Referenced prior weapons cases, defendant’s dangerous criminal
3 dishonesty with ISO

nen defendant went to




Broad statements about continued drug
age and past behavior are likely not
Duran, No. 119,303 20192 WL 2554125 (Kan.App.




District Court stated: “l understand your desire not to go to prison. | understand the

rationalization that you justify your desire to not go to prison despite your long-term

addiction. But I'm going to find that reinstatement of probation is not in your best inferest,

would not be in your welfare because you are likely to obtain new probation violation
based on repeat behaviors, as you've already shown in the prior probation

pon possession. You have the possibility of incurring new
ative way because of the demonstrated history

nd possibly use of weqpofnry in
N dnd O




State v. Duran, No. 119,303 2019 WL 2554125 (Kan.App.
2019)(unpublished opinion).

 “Broad generalizations that equally could apply to all similar
iciently particularized to meet the requirements of
"Id. at 767.



Dispositional departure

K.S.A. 22-3716(c)(7)(B) Probatic
community correctional services program,
suspension of sentence or nonprison sanction was
originally granted as the result of a dispositionadl
departure granted by sentencing court pursuant to
K.S.A. 2018 Supp. 21-6815.



K.S.A. 2017 Supp. 22-3716(c)(?)(B) permits a district court to revoke a

defendant's probation without having imposed a graduated

sanction if probation was originally granted as the result of a

dispositional departure. State v. Tearney, No. 120,340, 2019 WL
App. 2019)(unpublished opinion).

2017



New misdemeanor or felony

K.S.A. 22-3716(c)(7)(C) Offender con S
felony or misdemeanor while the offender is on
probation, assignment to a community
correctional services program, suspension of
sentence or nonprison sanction

- No requirement for conviction See State v. Kyles, 2015
WL 5613265 at *4 (Kan.App.2015) (unpublished opinion).

- Traffic infractions don't count! see ia.



New misdemeanor or felony

alre v.
(Kan.App.2015)(unpub d ¢

Defendant picks up murder charge while on probation

Bound over at preliminary hearing (first degree murder and criminal possession of
firearm)

At PV hearing, judge took judicial nofice that defendant had been bound over &
commented that another judge found PC to bind defendant over

Court commented that he reviewed that hearing and ruling made; found
sufficient evidence for violation but didn’t state which standard he used

Defendant revoked

COA reversed stating, “a district court may not impose a probable cause
standard in place of the preponderance of the evidence standard. Since the
mere fact that Williams was bound over for trial under the probable cause
standard was insufficient evidence to revoke Williams' probation, and it appears
the wrong legal standard was employed to determine whether Williams violated
his probation, we reverse the district court's order revoking probation and remand
the matter for a new probation revocation hearing.” Id. at *8.



Absconding

a community co ;
of sentence or nonprison sanction



- .

“Evodlng the legal pro
offender’s conduct in infentionally avoiding
superV|5|on for example, by infentionally avoiding dete
b;/ one’s probo’rlon officer. In determining whe’rher an

fender has “abscond[ed] from supervision,” district courts
must consider whether the offender’s "acts show the intent
that inheres in the definitions of ‘albbscond’—not simply that
the [offender] failed to attend one meeting with a probation
officer or could not be located for a brief period of time, but
that the [offender] sought to ‘evade the legal process of a
court by hiding within or secretly leaving the jurisdiction.’ "
345 Or. at 36, 188 P.3d 262 (quoting Webster's Third New Int’|
Dictionary 6).” Id. at 480.

\_/
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o) Revoked as an ab
J.E.)

@ \ C

COA stated:

“There were no facts before the district court to conclude Walker absconded from
supervision because no evidence suggested he was hiding within or secretly leaving the
jurisdiction to evade legal process. No one testified about Walker's whereabouts during his
nearly year-long nonreporting period. The affidavits filed with the district court show Walker
did not notify his ISO he was leaving Kansas until he was already in Texas in July 2016.
However, the affidavits are silent about whether Walker left Kansas to evade legal process.”
State v. Walker, No. 118,411, 2018 WL 6005242 (Kan.App. 2018) (unpublished opinion).

->Court noted that no one testified about defendant’s whereabouts

>Make a clearrecord of offender’s whereabouts and why it is believed the offender has
absconded.



O U1

o) P.O. learnec
o) At violation hearing in 2018, Oatis was revoked as ¢

COA stated:

“The evidence shows that after two phone calls, Oatis left the state and did not try to contact the
CSO. Then for over five years, Oatis made no attempt to contact his probation officer. He
purposely chose to evade the legal process of the district court by secretly Ieoving the
juris_d_ic’ric)m." State v. Oatis, No. 120,014, 2019 WL 4230102 at *3 (Kan.App. 2019) (unpublished
opinion).

“Based on the evidence, areasonable person could conclude that Oatis did more than just fail to
report. See State v. Anhorn, No. 111,903, 2015 WL 3632493, at *3 (Kan. App. 2015) (unpublished
opinion) (failing to report for three months, leaving the state without telling the probation officer or
providing a forwarding address, and being arrested out of state provides substantial evidence that
a probationer departed secretly and thus absconded using the Huckey standard). Oatis' secret
move to lllinois and his consistent flouting of the conditions of his probation for over five years show
his intfent to evade the legal process.” Id. at *4.
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JE for sentencing and PV

Sample PV hearing waiver (created by OJA)
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